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By Andrew S. Katzenberg

Case of the VaNishiNg QtiP trust: 
ComPtroller V. taylor

Often, at the death of the first spouse, assets will be distributed 
in trust for the benefit of the surviving spouse rather than 
outright. If the trust qualifies and a qualified terminable interest 
property (“QTIP”) election is made, the estate of the first 
spouse will be entitled to an estate tax marital deduction, and 
the QTIP trust assets will then be includable in the estate of 
the surviving spouse upon the surviving spouse’s death. Now, 
however, this might not always be the case for Maryland estate 
tax purposes. In Comptroller of the Treasury v. Richard Reeves 
Taylor,1 the Court of Special Appeals of Maryland (“Court”) 
held that a QTIP trust was not includable in the estate of a 
Maryland resident where the QTIP trust was established by 
a non-Maryland resident decedent and thus no QTIP election 
was made on a Maryland estate tax return of the first spouse.2

Facts:
Margaret B. Taylor’s husband, John W. Taylor, died December 
1, 1989 as a resident of Wayne County, Michigan. Under 
his Michigan will, John created a QTIP trust for Margaret’s 
benefit. John’s estate’s representative made a QTIP election 
on his timely filed federal estate tax return in order to 
obtain an estate tax marital deduction. Margaret continued 
to reside in Michigan until 1993, when she moved to 
Maryland. She resided in Maryland until her death in 2013.

Margaret’s personal representative filed a federal estate 
tax return that included the value of the QTIP trust. 
The personal representative also filed a Maryland estate 
tax return but excluded the value of the QTIP trust. 
The personal representative attached a statement to the 
Maryland return stating that the QTIP trust was not 
1  Docket No. 2198 (July 25, 2018)
2  Note that a non-Maryland resident could have an obligation to file a Maryland estate 

tax return if such  non-resident owned real property in Maryland.

includable in Margaret’s estate because no QTIP election 
was made on a Maryland estate tax return in John’s estate.

The Comptroller of the Treasury (“Comptroller”) disallowed the 
exclusion of the QTIP trust from Margaret’s Maryland estate. The 
Maryland Tax Court (“Tax Court”) affirmed the Comptroller’s 
determination. The Circuit Court of Washington County 
reversed the Tax Court’s decision in favor of Margaret’s estate, 
which reversal was appealed to the Court by the Comptroller.

Law:
The relevant sections of the Maryland Tax-General 
Code at issue are 7-301(b), 7-301(d) and 7-309(b)(6).

Section 7-301(b) defines an estate as “the federal gross 
estate of a decedent, as determined by Subtitle B of the 
Internal Revenue Code, as increased by any property not 
otherwise included in the federal gross estate that is deemed 
to be included pursuant to § 7-309(b)(6) of this subtitle.”

Section 7-301(d) defines a Maryland estate as “the part of an estate 
that this State has the power to subject to the Maryland estate tax.”

Section 7-309(b)(6)(i) states “[f]or purposes of calculating 
Maryland estate tax, a decedent shall be deemed to 
have had a qualifying income interest for life under § 
2044(a) of the Internal Revenue Code with regard to 
any property for which a marital deduction qualified 
terminable interest property election was made for the 
decedent’s predeceased spouse on a timely filed Maryland 
estate tax return under paragraph (5) of this subsection.”

Editors’ Note
 If you would like to suggest a future topic or 
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Our goal is for the Estate and Trust Law Section Newsletter 
to provide current, useful information on areas of interest 
to Section members.  The Newsletter can be better tailored 
to suit members’ needs with input from you. 
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Don’t Leave Money on the Table!  
Decoding Business Valuations

Presenter: Chuck Faunce, Esq.
Gorfine, Schiller & Gardyn PA

Chuck Faunce, Esq. helped the audience understand what a 
business valuation tells us and what questions to ask. The 
presentation included a discussion of the reasons to value 
a business, the differences between an accounting balance 
sheet and a valuation, the process of valuing a business, and 
other useful information for interpreting a business valuation.

Reasons to Value a Business
There are four intended uses of a valuation: tax reporting 
compliance, transactions and management, financial 
reporting compliance, and litigation. Understanding the 
intended use of a valuation is vital because it determines the 
standard of value, and the inputs of the valuation will greatly 

affect the outputs, or “synergies.” The different standards 
of value are the “fair market value” and the “investment 
value” of a company. Valuations for tax reporting to the 
Internal Revenue Service (the “IRS”) need to reflect the 
fair market value of a company, which requires a valuation 
with market participant synergies as an output. Market 
participant synergies are complementary assets common to 
all market participants. On the other hand, valuations for 
transactions such as a merger or acquisition need to reflect 
the investment value of a company, which requires buyer-
specific synergies as an output. Buyer-specific synergies 
are complementary assets unique to a specific buyer.

Differences between an Accounting Balance Sheet  
and a Valuation
Accounting involves applying estimates and judgment to 
things that definitely occurred in the past, and valuation 
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summary of the 2018 adVaNCed estate 
PlaNNiNg iNstitute

Holdings:
The Court first acknowledged that when analyzing a statute, the 
words of the statute should be afforded their ordinary meaning. 
Additionally, in cases of ambiguous tax statutes, the statute should 
be construed in favor of the taxpayer and not the government.

The Court rejected the Comptroller’s position that the State has 
the authority to tax anything in an estate simply because it was 
part of an estate. The Court noted that both the Comptroller and 
the Tax Court failed to understand the clear distinction between 
an “estate” and a “Maryland estate.” A Maryland estate is 
defined as “the part of an estate that this State has the power 
to subject to the Maryland estate tax,” suggesting that there 
are parts of an estate that Maryland does not have authority 
to tax. In addition, because no QTIP election was made on 
a Maryland estate tax return, Section 7-309(b)(6)(i) did not 
give Maryland the authority to tax the assets of the QTIP trust.

The Court also rejected arguments from the Comptroller that 
Maryland did have authority to tax the QTIP because (i) the 

(continued from page 3)
QTIP Trust. . .

QTIP assets were transferred as part of the estate and (ii) 
Maryland “protected” Margaret’s income interest in the QTIP 
trust, which was then transferred to the beneficiaries of the 
trust.3 First, the Court noted that it is well-settled law that the 
trust assets vested at John’s death, and the federal QTIP election 
did not convert the ownership of the QTIP trust to Margaret 
(or her estate). Additionally, since Margaret had no power of 
disposition over the QTIP trust, Margaret could not be the 
transferor.4 Finally, by the very name of the trust, the income 
interest did not transfer but terminated at Margaret’s death.

Accordingly, the Court held that Maryland did not have authority 
to tax the QTIP trust because it was not part of the Maryland 
estate, and no election was made under Section 7-309(b)(6)(i).

3  In rejecting the States’ protection argument, the Court noted that Margaret began 
receiving income from the trust prior to moving to Maryland, and John’s will was 
a Michigan will.  Whether variations in these noted facts would change the Court’s 
opinion is unclear.

4  The facts of the case did not state whether Margaret held a limited power of 
appointment at her death.  It is unclear whether that could have persuaded the court 
to find some constitutional grounds to justify the taxation.
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